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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE::: DHUBRI. 

 G.R. Case No. 3278 of 2014, U/S 447/352/34 of I.P.C. 

 

State 

-Vs.- 

       1. Bidhan Chandra Roy, 

2. Jolly Bala Roy…. Accused Persons. 

 

Present:      Sri R. Bhattacharjee, A.J.S. 

               Chief Judicial Magistrate,  

                             Dhubri. 

 

Advocates appeared: 

 

Mr. B. Agarwala, Learned Additional Public Prosecutor......for the State. 

 

Mr. A. Ray, Learned Advocate, 

Mr. A. Choudhury, Learned Advocate, 

Mr. T. Das, Learned Advocate ……………………..…….. for the Defence.  

                                 

Date of Evidence                 : - 21.05.2018, 05.01.2019, 22.05.2019,    

                                           09.07.2019; 

Date of Statement Defence : - 21.08.2019; 

Date of Argument  : - 04.09.2019; 

Date of Judgment     : - 19.09.2019.  

 

     J U D G M E N T 

 

1.                             Prosecution’s case, as surfaced upon the 

Record in brief, is that on 05.08.2014, the informant Dipendra Nath 

Baruah lodged an F.I.R. with Agomoni Police Station, alleging, inter alia, 

that on the same day, at about 8:30 A.M., accused persons Bidhan 

Chandra Roy and Jolly Bala Roy have trespassed in his compound and 

accused Bidhan Chandra Roy has physically assaulted him by stick causing 

injuries to his person.  

2.     Informant, further, mentioned that accused 

person Bidhan Chandra Roy has also physically assaulted his mother-in-

law Saibani Bala Roy when she tried to intervene.   
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3.                              In the backdrop of above, Agomoni Police 

Station Case No. 198 of 2014, U/S 448/323/34 I.P.C. was registered and 

on completion of investigation, the Investigating Officer has laid down 

Charge sheet U/S 447/352/34 I.P.C. against the present accused persons 

Bidhan Chandra Roy and Jolly Bala Roy.  

4.      Consequently, the attendance of accused 

persons was procured. Necessary copies were furnished. Hearing Learned 

Counsel for both the sides and perusing and considering available 

materials, finding prima-facie materials to proceed against the accused 

persons U/S 447/352/34 I.P.C., particulars of offence U/S 447/352/34 

I.P.C. were read over and explained to accused persons by my Learned 

Predecessor to whom they pleaded not guilty and claimed to stand trial.  

5.     Prosecution side examined four witnesses 

including Investigating Officer in support of its case. 

6.     Accused persons were examined U/S 313 

Cr.P.C. Defence denied the offence and also declined to adduce evidence. 

7.     Heard arguments of Learned Counsel for 

both the sides. Perused and considered available materials. 

 

                    8. POINTS FOR DETERMINATION: 

 

                                      i) Whether on 05.08.2014, Baruagaon 

Suparikuty, accused persons, in furtherance of their common intention, 

committed criminal trespass by entering into the landed property at the 

time in possession of informant Dipendra Nath Baruah and thereby 

committed an offence punishable U/S 447/34 I.P.C.? 

                                       ii) Whether on the same date, month, year, 

time, place, accused persons, in furtherance of their common intention, 

committed assault to informant Dipendra Nath Baruah and his mother-in-

law Saibani Bala Roy and thereby committed an offence punishable U/S 

352/34 I.P.C.? 
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                 9. DECISION AND THE REASONS THEREOF: 

 

a)    It is the settled position of law that the essential 

ingredients of offence U/S 447 I.P.C. are as follows:-:- 

     i) The complainant was in possession of property; 

    ii) The accused entered into or upon the property 

unlawfully or having entered into or upon such property lawfully remains 

there with an intention to; 

A) commit an offence; 

B) intimidate; 

C) insult; 

D) annoy any person in possession of property.    

b)    On the other hand, the essential ingredients of the 

offence U/S 352 are as follows:- 

                      i) Accused made a gesture or preparation to use 

criminal force; 

                               ii) He knew that it was likely that such gesture or 

preparation to use criminal force would cause apprehension that criminal 

force would be used by him against the victim; 

    iii) There was no grave or sudden provocation from 

the side of the victim.  

c)     It is also the settled position of law that the 

essential ingredients of the offence U/S 34 I.P.C. are as follows:- 

                               i) There was common intention in the sense of a 

pre-arranged plan between the two accused persons; 

                               ii) The person sought to be so held liable had 

participated in some manner in the act constituting the offence. 

d)    In considering the evidence on Case Record, it 

appears that as P.W.1, Dipika Bala Ray, in her evidence, inter-alia, stated 

that she is acquainted with both the informant and the accused persons. 

According to P.W.1, in the year 2014, incident occurred but she was not 
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present at the time of occurrence. According to P.W.1, she heard that 

informant and accused persons were involved in commission of assault.  

e)     As P.W.2, Dipendra Nath Baruah, in his 

evidence, inter-alia, stated that he is the informant of this case. According 

to P.W.2, in the year 2014, one day, at about 8:30 A.M., accused person 

Bidhan Chandra Roy entered into his house and assaulted him with a stick. 

According to P.W.2, hearing alarm raised by him, when his mother-in-law 

arrived, the accused persons have also assaulted her.  

f)     During cross examination, P.W.2 has 

mentioned that he has sustained injury on his back side.  

g)     As P.W.3, Saibani Bala Ray, in her evidence, 

inter-alia, stated that on the relevant day, accused person Bidhan Chandra 

Roy entered into their house thereby starting hue and cry. According to 

P.W.3, she objected, then the accused person Bidhan Chandra Roy 

pushed Dipendra Nath Baruah. P.W.3, further, deposed that thereafter 

both of them started fighting and as she went to separate them, accused 

person Bidhan Chandra Roy pushed her as a result of which she fell down 

and sustained minor injury.  

h)     During cross examination, P.W.3, has 

mentioned that informant has not sustained any injury.  

i)     P.W.4, the I.O., S.I. Pavendra Kumar Das, in 

his evidence, inter-alia, stated that on the basis of F.I.R. lodged by one 

Dipendra Nath Baruah, he has investigated the Case and laid down 

Charge-sheet against accused persons Bidhan Chandra Roy and Jolly Bala 

Roy. 

j)     Considering the above evidence on case 

record, it appears that though the informant Dipendra Nath Baruah as 

P.W.2 deposed about the accused assaulting him with a stick, but the 

testimony of P.W.3 fail to highlight accused assaulting informant with 

stick. 

k)     It is also notable that the testimony of 

P.W.1 is that of hearsay evidence and upon the testimony of P.W.3, it 
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further appears P.W.3 deposed that the accused as well as informant were 

both involved in a fighting and the evidence on case record is totally silent 

as to commission of any act of aggression by the accused person Jolly 

Bala Roy.  

l)     Informant as P.W.2 claimed he has 

sustained injuries on his backside due to commission of assault by the 

accused but the ocular version of P.W.3 is contrary to such claim as it can 

be notable that P.W.3 has deposed that informant has not sustained any 

injury.  

m)     Moreover, the relevant Medical Report 

finding place on the case record has also failed to provide any support to 

P.W.2 vis-à-vis the contention of sustaining of any injury.  

n)     In the backdrop of afore-cited inconsistency, 

it is but clear that the Prosecution has failed to establish the case against 

the accused persons U/S 447/352/34 I.P.C. beyond all reasonable doubt.  

o)     Thus situated, the accused persons are 

liable to be acquitted.    

 

 

10. ORDER 

 

a)                        In result, the Prosecution has failed to 

establish the case U/S 447/352/34 I.P.C. against the accused persons 

beyond all reasonable doubt and as such, the accused persons are hereby 

acquitted and set at liberty forthwith.  

b)           The Bail Bonds of the accused persons are 

extended for six months in the light of Section 437A Cr.P.C.  

c)                                   Seized material (s), if any, be disposed of as 

per procedure on conclusion of statutory requirements. 

d)                                 Accordingly, the case is disposed of on 

contest. 
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e)                                   Given under My Hand & Seal of this Court on 

this the 19th day of September, 2019 at Dhubri. 

                                                                    
                                                                    

   
Chief Judicial Magistrate, 

                                                                                   Dhubri 
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11. A P P E N D I X 
 

 
 
 

A. PROSECUTION WITNESS:-  P.W.-1 :- Dipika Bala Ray;  
                                  P.W.-2 :- Dipendra Nath Baruah; 
     P.W.-3 :- Saibani Bala Roy; 

              P.W.-4 :- S.I. Pavendra Kumar Das. 
      

      
 

B. PROSECUTION EXHIBIT:-  Ext-1 :- F.I.R.; 

Ext-1(1) :- Signature; 
Ext-2 :- Sketch Map; 
Ext-2(1) :- Signature; 

Ext-3 :- Injury Report; 
Ext-4 :- Charge sheet; 
Ext-4(1) :- Signature.   

 
C. DEFENCE WITNESS :-               None; 

 

D. DEFENCE EXHIBIT   :-               Nil. 
 
 

 
 Chief Judicial Magistrate, 

                             Dhubri 

 

 

Dictated & Corrected by Me                                     
                                                                        

  
 

 Chief Judicial Magistrate 

             Dhubri. 
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